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ABSTRACT

The electronic contract is generally different fraraditional contracts. E-contract is a contractezxited and
enacted by way of software systems. The intern@teciently integrates into a single screen traditib advertising,
catalogues, shop displays/windows and physical gingp A viewer from any part of the world may wamtget into
contract to purchase a product as advertised. ia transaction, the issue is raised for its exemutand protectionof the
consumers. Fundamental Principles of contract lantmue to prevail in contracts made on the intériNevertheless, not
all principles will or can apply in the same manrkat they apply to traditional paper-based andlarantracts. In India,
the recognition of an electronic contract is maislypported by the Information Technology Act, 20DGis paper is
divided into basic research issues in e-contraats|uding conceptual analysis of e-contract, stamidforms of e-
contracts, and the ways in which e-contract is doded, the laws governing to it in India and theasomer’s protection

in e-contract.

KEYWORDS: Conceptual Analysis of E-Contract, Dealings Betw&sampanies and Public Administration, Lawful

Consideration
INTRODUCTION

The latest mode of making instant contracts isritereinto contracts through computer internet. Tgiothe
computer internet, which is the most revolutionargde of the communication system, it is possibledod messages
across the world from one part of the globe to lamopart of the globe. These messages through lereaah from the
sender to the addressee instantly. Every thousamillns of messages pass on across the worlddsat the persons of
the same country. The internet connects countlessanks throughout the world, which include corgeraetworks,
universities, international business house andratttéviduals. Now the internet software system pasved to be a big
plus point for entering into several contracts witthe country and outside the country. By exchasfggommunication of
offer and acceptance between the parties, it ig march feasible to enterinto contracts instantaskothese offers and
acceptance between the parties may be exchange@dnys of the electronic record. The legality anfdreeability of the
E-contratsis no way affected merely because thedton of the contract depends on the electronioree that being
resorted.
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E-Commerce

Electronic commerce in a very general sense réfelsiying andselling products and services overittternet
and the World Wide Web (www). E-commerce howevaractuality, includes all forms of commercial tracsons
involving both organizations and individuals thak éased upon the electronic processing and tras&mi of data

including text, sound, and visual images. Thus esoerce supports and govern commercial activities.
Types of E-Commerce

Business to Customer (B2C)lt is the transaction where a traders entity on side and an individual customer
on the other hand conduct business. The expre&#ih has been commonly used to refer to a sale bysiness

enterprise or retailer to a person or ‘consumerhdewted through the internet. For instance, wwviffedm,

www.flipkart.comand the like which provides fad#is for customers to buy goods from the websites #n example of a

B2C e-business. In this situation, the websitdfiterves the purpose of a shop.

Business to Business (B2B)t is the type of e-commerce where two businesamizgtions conduct commercial

transactions with each other using the internet.

Customer to Customer (C2C):lt is the transaction which involves two or moresttumers with business entity
merely providing a web based interface to fac#ittte consumer to consumer transaction. The expne€2C generally
refers to the sale of a product pertaining to asoarer to another consumer either directly or thinoag intermediary
exclusively dedicated to this activity. One besdraple of C2C website is www.ebay.com, where anggecan buy and
sell, and exchange goods and articles using thissitee This website provides the web-based interfae. the website

with its database and other functions) and usersreasact freely with each ottfer.

Consumer-to-Business (C2B)in this, a complete reversal of the selling anglitg process takes place. This is
very relevant for crowdsourcing projects. In thése, individuals make their items or services afidisem to companies.

Some examples are proposals for a company sitegor foyalty free photographs, design elementssansh.

Business-to-Administration (B2A):In this kind of e-commerce transaction, there dealings between
companies and public administration. It encompashffsrent services, such as social security, fisnaasures, legal

documents, employment and so on.

Consumer-to-Administration (C2A): In this e-commerce model, electronic transactanescarried out between
individuals and public administration. Some examaee distance learning, information sharing, ebait tax filing, and

soon’®
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E-Contracts

Definition: E-contract is a kind of contracts formed by nedimtia of two or more individuals through the use
electronic means, such as email, the interactioanoihdividual with an electronic agent, such amputer program or

the interaction of atleast two electronic agengs #re programmed to recognize the existence ohaact?

E-contract is one of the divisions of e-commerce-tausiness. It holds a similar meaning to trad@ldusiness
wherein goods and services are switched for aqudati amount of consideration. The only extra eletniiehas is that the
contract here takes place through a digital modeoofimunication like the internet. It provides arporpunity for the

sellers to reach the end of consumer directly withbe involvement of the middlemen.

E-Contracts are contracts attracting principlesoérrimaefidei in which the contracting parties aot dealing at
arm's length but one party is entirely dependeminuine information supplied by the other party be basis of which
alone he expresses his willingness to contract. ddetrine of Uberrimaefidei should be considered tbundation of
e-contracts as the chances of misrepresentatisappression of material facts is most likely towda such transactions.
Although legal capacity is not explicitly dealt Hye Information Technology Act, the law presumest thnce an online
contract is concluded, both the parties are preduimée competent to do so. In other words, neitiaety is allowed to
raise an objection at a later stage that the contsaunenforceable for want of competence on the pf the parties.
The doctrine of Uberrimaefidei will be strictly aglled to in case of electronic contract and oneypacting to his
detriment on the representation of the other tleatshcompetent should not be put to any prejutliceontract is made
through electronic mode with the help of interntcording to the mode of its formation, there aiffedent types of

electronic contracts. They are stated below.
Types of Electronic Contracts

Broadly, e-contracts may be classified into follogithree types. While the shrinkwrap transactios haen
around for some time and actually exists in a pap®ironment, the other two types of transactiarikl-wrap and

browse-wrap) are suitable to electronic commerce:
e Click-wrap Agreements
e Shrink-wrap Agreements
»  Browse-wrap/Web-wrap Contracts
Click-Wrap Agreements

In click-wrap agreements, a party after going tiglouhe terms and conditions provided in the website
programme has to, normally, indicate his assetithéosame, by way of clicking on an ‘| Agree’ icondecline the same
by clicking ‘I Disagree’. This type of acceptanseussually done before receiving the merchandises@&lsorts of contracts
are extensively used on the internet, whether graating of a permission to access a site or doadihg of any software

or selling something via a website. This may béedathe creation of contracts by conduct.
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By clicking on any of these choices, he acceptslenlines the terms. If he does not agree, theegsoés

terminated.Click-wrap agreements can further bth@following kinds:

» Typeand Click: In this case, the user must type ‘I accept’ or o#pecified words in an on-screen box and then
click a ‘Submit’ or similar button. This demonseatacceptance of the terms of the contract. A oaenot
proceed to download or view the target informatigthoutobserving these steps.

» lcon Clicking: In this case, the user must click on an icon afgiee’ button on a dialog box or pop-up window.

A user may signify rejection by clickiri@ancel’ or closing the window.
Shrink-Wrap Agreements

The sale of software in stores, by mail and over ititernet has resulted in quite a few specialiimeths of
licensing agreements. For instance, software solstares is commonly packaged in a box or othetatogr and then
wrapped in the clear plastic wrap. Through therctgastic wrap on the box, the purchaser can seeviirning that states
the use of the software is subject to the terma lifense agreement contained inside, an agreetmantannot be read
before purchase of the software. The license agraegenerally explains that if the buyer does nishwo enter into a
contract by purchasing the software, he must rettuerproduct prior to opening the sealed packagéaaung the CD on

which the software resides. If the software ismedrwith the sealed package unopened, a refundevibtained’
Browse-wrap/ Web-wrap Contracts

In browse-wrap contracts, the internet userswiltlfthe terms or conditions hyperlink somewhere eb wages
that proposes to sell goods and services. Accorttirthese terms and conditions, using the sitebfring the goods or

services offered itself constitutes acceptancé@ttbnditions contained therein.
E-Contract and Standard Forms of Contracts

The concept of contract as a freely negotiated diarpas received severe strains in the modern &geaes
production, mass marketing and mass consumerismiransportation. One must admit that the consurasrvery little
economic strength to dictate the terms and conditfavorabale to him ina contract. On the othedh#me manufacturer,
wholeseller, producer, a carrier and other big camgs having giant economic strength are in a fhler position to
dictate terms and conditions and the other parhtraoting with the are quiet unable to insist theirms.Consequently
these companies or producers etc. have drawn npastdized forms of contracts which are also knowradhesiofiE-
contracts are standard forms of contracts. Instdagsing a printed paper they are entered into &legtronic mode. A
standard form of contract is a contract preparedrs party to it, otherwise, than by a processegfotiation drafted by
one party it enables the other party, to sign dteddines. The terms are prepared beforehand dyottmer and the latter
party is made to or deemed to agree to the ternesemander the latter does not have much say. Thestare put is a

standardized form.
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E-contracts and Consumer Protection

The practice of concluding contracts in standarchfohas arisen out of the modern necessity forifaram set of
printed conditions which can be used time and agathfor a large number of persons and at lessticastan individually
negotiated contract. The freedom of the practicendggotiate is limited by such contracts. Althougipaty often a
consumer is free not to deal with a particularitetaand to negotiate prices, delivery dates etit vihere the similar terms
are offered by other retailers the individual hdbex to accept the terms laid down in toto or gthaut. It being not

feasible to go without many much goods or servibesndividual is effectively compelled to adheoettiose terms.

In e-contracts, the dominant party stipulates tesints conditions so as to absolve itself from thbility. This has
given rise to the problem of consumer protectidme €onsumer protection Act was passed in the y&86.1Since then the
trading system has changed drastically. This Astlhaunas for modern consumer protection, therd¢f@eew Consumer
Protection Bill has made certain changes like téindion of ‘consumer’ Sec.2 (8) Explanation (bhias the expression
“buys and goods” and “hires or avails any servidestude the transaction made through any moddasive of but not
limited to offline through electronic means. Teleghing or direct selling or multilevel marketingndler Sec.3%filing of
complaint electronically and the payment of feassiach complaints in electronic form is prescrib8d.the time of these

e-buyers is saved.
Essentials of a Valid Contract vis-a-vis an Electmoic Contract

All the fundamental principles of contract law, baveendeveloped over the years through the judieieisions
of the courts apply to all contracts notwithstamgdimhether they are formedelectronically, orallytiorough paper-based
communications. Many of the issuesthat arise foisimeration relate to how these conventional cahteav principleswill
apply to modem forms of technology. As in everyentitontract, an e-contractalso requires the folhgwhecessary

elements:
Offer

Like every other case, an offer is to be made tanfan e-contract.In several transactions (whetimin® or
conventional), however, theoffer is not made dlyeghe-on-one. The consumer ‘browses’ theavailgbleds and services

displayed on the vendor’s website and then‘choosbat he would like to purchase.
Acceptance

The offer needs to be accepted. The acceptanceris aftenthan not undertaken by the business/ vealtier the
offer has been madeby the consumer in respons$e timvitation to treat. The offer isrevocable ay aonint of time before

the acceptance is made.
Lawful Consideration

There has to be a lawful consideration. Anyagred¢rdoemed electronically, to be enforceable by lawst havea

lawful consideration.
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Intention to Create Legal Relations

There has to be an intention to createlegal relatitf there is no intention on the part of thetigarto createlegal
relationships, then no contract is can be formedéen them.By and the agreements of a domesticaalsnature are not

contractsand are, therefore, not enforceable.
Competency of the Parties

All the parties to the contract must be lawfullyqmetent to enter into a contract. Agreements entaredby

incompetentpersons, such as minors, lunatics,vestd, etc are void.
Free Consent

There must be free and genuine consent. Consestits tobe free when it is not caused by coercion,
misrepresentation, undueinfluence or fraud. In tshtyere must not be any subversion of thewill of garty to the
contract to enter into such contract. Generallgnliime contracts, especially when there is no adtteractionbetween the
contracting parties, e.g., between a website aedctistomerwho buys through such a site, but thek‘dhrough

procedure’ ensures freeand genuine consent.
Lawful Object

The object of the contract must be lawful. A coatppaesupposes lawfulness of the object of contEutrefore,

anagreement for selling narcotic drugs or porndgydipms online is void.
Certainty and Possibility of Performance

There must be certaintyand possibility of perforo@nA contract, to be enforceable, should notbeusagr
uncertain or ambiguous; and there must be the Ipitigsdf itsperformance. A contract, which is imggible to perform, is
void, e.g.,where a website promises to sell landhenmoon. Similarly, anagreement, the meaningdtlvis not certain

or capable of being madecertain is avoid.
Benefits of E-contract Over Traditional Contracts

In general, e-contract system helpsto move away fiqaper-based system to an electronic systeforimation
of contracts. It is more transparent and quick. &mmntract procedure is simple and right it reduibe hardship of the
parties. There is a minimum risk in these contrétds cost saving also. Electronic bookkeepinghatization, alerts, and
tracking is also possible with an e-contract systemthis type of contract, producers are improvipgality of their
products to survive in the competitive market. Efi@re e-contract enactment systems can beusedaioagement of even
an e-government contract that areotherwise veryptexn Therefore, e-contract enactment systems eamded for

management of even an e-government contract tleghéswise very complex.
The Ways in which an Online Contract can be Conclued

With the advent of the internet as a means ofifatilg contract, formation is not, a situationfeient from that
is applicable to a fax or telex.An e-contract ma&ydoeated either through an exchange of e-mailsyarompletionof a
document on an internet web-site which is submiteedinother partyelectronically. There are threealrclasses of

subject-matter for e-contracts:
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Sale of Physical Goods

Goods are ordered over the internet withpaymentthvainternet, but delivery is made in the usualy wat

consumers doorsteps.
Sale of Digitized Products

In this category, the Goods, such as softwarebeaordered, paidfor and delivered online.
Supply of Services

Examples of this category include electronicbanksaje of shares, financial advice, or consumeicadivhese
methods are giving modern dimensionstothe acceptethods of contract formation without requiring goarticular

changes to the law.
Emails

The simplest e-contract is created by the excharfidext documents via electronic communicationshsas e-

mail. Offers and acceptance can be exchangedytdmak-mails.
The Electronic Data Interchange (EDI)

The data messages expressing offer and acceptaanted) solely by computers without human intenamti
namely contracts effected throughelectronic dateramange (EDI), may lack the requiste intentioamPuters now can
beprogrammed to make their own decisions andsadphted judgment$iit is possible for computer users to instruct the
computer to carry outtransactions robotically. Fstance, in today’s supermarket, thecomputer @sdi$ inventory as
items are scanned for sale. Whenthe stock of am fiddls to a predetermined level, the computeragprmmed, without
human involvement, to contact the computer ofth@pber and place an order for replacement stocke Th
supplier'scomputer, exclusive of human interventiancepts the order and thenext morning automBbtigaints out
worksheets and delivery sheetsfor the supply amsport staft’These electronic agents are programmed by andthéth
authority ofthe purchaser and supplier. The le¢mtus of electronic agents hasnot been clarifiedheycourts, but the
most common view is thatlike any other piece of ipoent under the control of the owner, theownerepts
responsibility**Such electronic agents exhibit characteristics vtace very close tohuman characteristic features of

electronic agents resemble to human charactergtics as, intelligence, autonomy and proactiveness.
Laws Governing E-Contracts in India

It is a revolution which modified contracts intccentract. But one thing we need to understand Efedtronic
contracts are popularly known as the E- contraotep a lot of challenges and legal issues whicl tede taken into

consideration.
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Indian Contract Act, 1872

The Indian Contract Act, 1872 governs the manneavhith contracts are made and performed in Indisg\ery
contract made should necessarily comply with threvigionsof the Act to make it legally enforceablée provisions of
the Indian Contract Act are wide enough to covehsmansactions. In the context of contract foromatinless otherwise
agreedwith bythe parties an offer and acceptafficenooffer or either of them, may be expressed keams of data
messages or electronic record. Where electronmrdes used in the formation of contractthat cacttshall not be denied
validity or enforceability on the sole ground tldata messages were used for that purpose. As hetive®riginator and
the addressee of the electronic record, a deatarati will or other statements should be valideefive or enforceable

even though it is in the form of databa¥e.
Information Technology Act, 2000

The electronic contracts would be considered abslglwalid under the Information Techcnology Ac@®. As
per Section 4 of the Information Technology Actp@0egal recognition of electronic records, whemg mformation is in
writing, typewritten or printed form is made availa to a user in the electronic form for subsequefgrence shall be
deemed to have satisfied the requirement of laa.layman’s language, this means that any documbithws in the
written or printed version would be treated samé aill have the equal validity in the electroniario also.As per the
newly introduced Section 100f the Information Technology Amendment Act, 20@8arly states that the “Validity of
contracts through electronic means, that “Whera gontract formation, the communication of propsstie acceptance
of proposals, the revocation of proposals and daoeps, as the case may be, are expressed iroaledorm or by means
of an electronic record, such contract shall nolbemed to be unenforceable solely on the grouaidsiich electronic
form or means was used for that purpd$be Act also lays down the instruments to which ltifermation Technology
Act,2000 does not apply, it includes negotiablérimaents, power of attorney, a trust deed, a @aiilj contracts for sale or

transfer of Immovable Propert§.
Indian Evidence Act, 1872

It is pertinent to contextualize at this junctunattevidence recorded or stored by availing thetednic gadgets is
given the evidentiary status. For instance: thesoécorded with the help of a tape recorder. Nedays, the digital voice
recorder, digital cameras, digital video cameré&ew conferencing are adding a new dimension tetdentiary regime.
The emergence of information and communication @gsed a sea change by elevating the status ofittenee recorded,
generated or stored electronically from the seconttaprimary evidential status. The evidentiarjueaof e-contracts can
be well understood in the light of the various ge® of Indian Evidence Act.Sections 85A, 85B, 88AA and 85C deal

with the presumptions as to electronic records redm Section 65B relates to the admissibilityhefelectronic recort!.
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CONCLUSION

Fundamental principles of Indian Contract Actwilepail in contracts made on the internet. All thimgiples will
not apply inthe same manner that they apply toittoawl paper-based and oral contracts.Placingdmerdisement onthe
internet is basically advertising or offer out @ tworld at large. A consumer from any part ofweeld may want to enter
into a contract to purchase a product asadvertisgdthe help of internet. On a single screen, &g see advertisements,
cataloegues, shop displays/windows. E-contractbaneficial to every consumer. It is time-savingtdday’s lifestyle of
people, e-contracts are inevitable. Not only indiidl customers are purchasing goods etc. througttrehic/online
mode,even the libraries ofschools and collegegparehasingbooks online. These e-contracts havdaside also. If a
person is not technosavy or with sufficient techhiknowledge, chances of his being deceived areetHénder the
InformationTechnology Act 2000, theamendment of@2@DSec.10 in the form of Sec.10A has true relegand genuine

concern with the present situation wherein all ®&uater into e-contracts in our daily transactions.
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